The witnesses for Climax disagreed with nearly all of the
inspectors contentions.  Mr. Kramp, who was using the ladders,
believed they were safer than a miner's ladder.  He pointed out
that they were wider at the base than a miner's ladder and should
therefore be steadier.  He also testified that the steps on the
ladders used were wider and angled differently from those on miners '
ladders.  This, he said, gave the stepladders a superior footing
when the ladder had to be leaned at a 45-degree angle, and allowed
the climber more toe space because of the offset provided by the
rear legs.  He further insisted that the top step was sound when
he ascended the ladder; it cracked, he said, when he dropped the
drill leg on it as he started to descend.

The Climax safety manager, Mr. Larkin, testified that he could
see no problem with the ladder arrangement.

Counsel for Climax points out that since the standard pre-
scribes no specific measures to achieve "safe access," safe com-
pliance must be gauged by whether the access used by the company
would inspire corrective action in a "... reasonably prudent person
familiar with the factual circumstances surrounding the allegedly
hazardous condition, including any facts peculiar to the mining

industry---"  Alabama By-Products Corporation, 4 PMSHRC 2128, 2129

(December, 1982).

The test is the correct one.  I must conclude, however, that
a reasonably prudent person confronted with the ladder arrange-
ment used by Climax would judge it unsafe.  I do not reach this
conclusion based upon the inspector's concerns about the inherent
design differences between folding stepladders and miners' ladders.
The inspector's testimony in that regard was weakened by his ad-
mission that had the safety of the lower ladder been the only issue,
he would have found it satisfactory except for the broken top step.
(Tr. 307-308, 321, 324.)

The hazard revealed by the evidence was the use of the two
ladders with a 46-inch gap between the two.  Mr. Kramp maintained
that he could easily and safely climb the lower ladder with a
125-pound jackleg drill over his shoulder, sling the drill, off his
shoulder and onto the 4 by 4 brace supporting the second ladder,
and then somehow pull himself up onto the brace where he would
stand to drill.  This testimony is simply not credible.  One way
or another, he had to climb the last 46 inches of a 45-degree con-
crete wall without steps and without ladder rails to grasp to
balance himself.  The manuever would be hazardous without a heavy
drill being carried.  With the drill, it was even more dangerous.
Because of the gap between the upper and lower ladders, the standard
was clearly violated.

1031t the time of the hearing Kramp had not
